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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON PRO HAC VICE ADMISSION OF MICHAEL J. MILLER ( TO 
APPEAR AS COUNSEL FOR PLTFS ISAAK''S) 
* TENTATIVE RULING: * 
 
Granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC20-01626 
CASE NAME: LIU VS GREEN 
HEARING ON MOTION TO/FOR SET ASIDE JUDGMENT FILED BY CHRIS 
DAVIDSON 
* TENTATIVE RULING: * 
 
 Defendant Chris Davidson moves under Code of Civil Procedure section 473(b) to set aside his 

default and default judgment on the ground that it was obtained through “mistake, inadvertence, 

surprise or excusable neglect.”  There is no opposition.  Mr. Davidson relies on the declaration 

of his attorney, not his own declaration.  The declaration of counsel sets forth that counsel acted 

diligently after being contacted by Mr. Davidson, but says nothing about Mr. Davidson’s conduct.    

Apparently Mr. Davidson told counsel that “he was contacted several times over the past few 

months by opposing counsel.”  According to court records, he was served on April 22, 2021.  

The moving papers make no effort to explain how the default was obtained through “mistake, 

inadvertence, surprise or excusable neglect.”  The matter is continued to October 7, 2021, 9:00 

a.m.  Mr. Davidson has until September 30, 2021 to file a declaration setting forth adequate 

grounds to set aside the default. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOC. 
HEARING ON DEMURRER TO FIRST AMENDED ANSWER ( FILED BY RYAN 
TERRACE HOMEOWNERS) 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Ryan Terrace Homeowners Association (“Plaintiff” or “Ryan 

Terrace”)’s Demurrer to Defendant Taylor Morrison of California, LLC (“Defendant” or “Taylor 

Morrison”)’s First Amended Answer. Defendant demurs to the entire amended answer on the 

grounds that “Defendants’ have asserted numerous affirmative defenses that do not state facts 

sufficient to constitute a defense under sections 936 and 945.5 of the Civil Code” and “on the 

grounds that the affirmative defenses are still too conclusory and/or not supported by the 

additional allegations.” (Not. of Demurrer at 2:3-6.) 
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For the following reasons, the Demurrer is overruled.  

Analysis 

The standard for a demurrer to an answer is whether the answer states facts sufficient to 
constitute a defense. (South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) A 
defendant must set forth only the “essential facts” of the affirmative defense, “sufficient to 
acquaint [plaintiff] with the nature, source and extent” of the defense. (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) This is known as the “fair notice” test: 

The particularity required in pleading facts depends on the extent to which the 
defendant in fairness needs detailed information that can be conveniently 
provided by the plaintiff; less particularity is required where the defendant may be 
assumed to have knowledge of the facts equal to that possessed by the plaintiff. 
There is no need to require specificity in the pleadings because modern 
discovery procedures necessarily affect the amount of detail that should be 
required in a pleading. 

(Ludgate Ins. Co., supra, 82 Cal. App. 4th at 608 [internal citations and quotations omitted].) 

Code of Civil Procedure § 431.30(b)(1) and (2) provides: 

(b) The answer to a complaint shall contain: 

(1) The general or specific denial of the material allegations of the complaint 
controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in issue 
by the plaintiff. Thus, where matters are not responsive to essential allegations of the complaint, 
they must be raised in the answer as ‘new matter.’ ” (State Farm Mut. Auto. Ins. Co. v. Superior 
Court (1991) 228 Cal.App.3d 721, 725 [internal citations omitted].) 

Such “new matter” is also known as “an affirmative defense.” (Advantec Group, Inc. v. Edwin's 
Plumbing Co., Inc. (2007) 153 Cal.App.4th 621, 627.) Affirmative defenses must not be pled as 
“terse legal conclusions,” but “rather … as facts ‘averred as carefully and with as much detail as 
the facts which constitute the cause of action and are alleged in the complaint.’” (FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) “A party who fails to plead 
affirmative defenses waives them.” (California Academy of Sciences v. County of Fresno (1987) 
192 Cal.App.3d 1436, 1442.) 

Analysis 

As with Plaintiff’s prior Demurrer, Plaintiff argues that Defendant, as a Builder/Developer, is 
limited to the eight affirmative defenses enumerated in Civil Code § 945.5 under Civil Code 
§ 936. (Dem. at 4:16-17.) The Court notes that a defendant cannot demur on the same grounds 
to a previous demurer that was overruled. (Bennett v. Suncloud (1997) 56 Cal.App.4th 91, 97 & 
fn. 1.) For the sake of clarity, the Court restates its analysis on the affirmative defense limitations 
in the Right to Repair Act. 

Civil Code § 936 reads in part: 
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In addition to the affirmative defenses set forth in Section 945.5, a general 
contractor, subcontractor, material supplier, design professional, individual 
product manufacturer, or other entity may also offer common law and contractual 
defenses as applicable to any claimed violation of a standard. 

Plaintiff argues that “[t]he legislature did not include ‘builder’ in the list of defendants who may 
bring ‘common law or contractual defenses as applicable to any claim[ed] violation of a 
standard.’ The only reasonable interpretation is that a builder is NOT allowed to bring common 
law and contractual defenses not included in section 945.5 of the RRA.” (Dem. at 5:7-10.) This 
argument lacks merit. Section 936 includes “other entity” in the list of defendants who may bring 
common law and contractual defenses. Despite making this argument for the second time, 
Plaintiff has not provided any legislative history or other evidence that suggests “builder” is not 
embraced by the phrase “other entity” in Civil Code § 936. (See Dem. at 5:21-22 [“Plaintiff’s 
counsel was unable to find legislative history that might assist the Court with interpreting the 
statutory language.”].) 

The Court is not persuaded by Plaintiff’s reliance on Greystone Homes, Inc. v. Midtec, Inc. 
(2008) 168 Cal.App.4th 1194 (“Greystone”). While Greystone interpreted section 936, the issues 
before the Court of Appeal were (1) whether a builder may recover for economic losses caused 
by a product manufacturer’s violations of the Act’s standards and (2) whether a builder may 
recover its economic losses from an individual product manufacturer through a direct negligence 
claim based on the product manufacturer’s violation of the Act’s standards.  

Moreover, the portion that Plaintiff’s cite to in their Demurrer at 5:23-25 states in full: 

Section 945.5 provides entities that are sued pursuant to the Act with a series of 
statutory affirmative defenses, including defenses related to: “unforeseen act[s] of 
nature” (§ 945.5, subd. (a)); a homeowner's failure to mitigate damages (§ 945.5, 
subd. (b)); a homeowner's failure to follow maintenance recommendations (§ 
945.5, subd. (c)); damages caused by another party, ordinary wear and tear, or 
misuse (§ 945.5, subd. (d)); claims barred by the statute of limitations (§ 945.5, 
subd. (e)); claims barred by a release (§ 945.5, subd. (f)); and violations that 
have been adequately repaired (§ 945.5, subd. (g)). Section 945.5 further 
provides, “As to any causes of action to which this statute does not apply, all 
applicable affirmative defenses are preserved.” (§ 945.5, subd. (h).) 

(Greystone, supra, at 1211, fn. 8.) This footnote does not support the conclusion that Taylor 
Morrison is not embraced by the phrase “other entity” in the Act or excluded from asserting 
affirmative defenses beyond those enumerated by the Act.  

Finally, Plaintiff argues that Defendant’s answer includes numerous affirmative defenses that 
“are nothing more than conclusions and fail to allege sufficient facts to constitute an affirmative 
defense.” (Dem. at 7:23-24.) The only affirmative defense that Plaintiff identifies, however, is the 
seventh affirmative defense for unjust enrichment (id. at 8:3-6); otherwise the Plaintiff refers only 
generally to “numerous affirmative defenses.” (Id. at 8:6-7.) However, in the separately filed 
“Demurrer to Defendant’s Answer” Plaintiff demurs to all 44 affirmative defenses on the grounds 
that they do not state facts sufficient to constitute any affirmative defense. The Court notes that 
the only affirmative defenses to which it sustained Plaintiff’s prior demurrer were 3, 30-32, 35-39 
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and 41. The Court has reviewed those affirmative defenses (at their new numbering, where 
applicable) and concluded that Defendant has alleged sufficient facts to state them. 

  

 4.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOC. 
HEARING ON MOTION TO/FOR STRIKE DEF FIRST AMENDED ANSWER FILED 
BY RYAN TERRACE HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Ryan Terrace Homeowners Association (“Plaintiff” or “Ryan 

Terrace”)’s Motion to Strike (“Motion”). The Motion relates to Defendant Taylor Morrison of 

California, LLC (“Defendant” or “Taylor Morrison”)’s First Amended Answer. Defendant moves 

pursuant to Code of Civil Procedure (“CCP”) §§ 431.10 and 436 to strike the following portions 

of Defendant’s First Amended Answer: 

 “Plaintiff’s, Boardwalk Investment Group, Inc., and Berding & Weil, LLP, Plaintiff’s 

counsel, as insureds” [See FAA, ¶ 10:8-9; ¶ 12:14-15; ¶ 28:19-20; ¶ 30:11-12.];  

 “beyond the original statute of repose for the project” [See FAA, ¶ 10:10-11; ¶ 12:16-17; 

¶ 28:22; ¶ 30:13-14.];  

 and “in light of the scheduling and timing restrictions imposed by the State of California 

and County of Contra Costa in as a result of the COVID-19 pandemic.” [See FAA, ¶ 

10:12-13; ¶ 12:18-19; ¶ 28:23-24; ¶ 30:15-16.] 

For the following reasons, the Motion is denied. 

Analysis 

Plaintiff moves to strike the allegation regarding insurance on the grounds that they “may 
prejudice the jury against Plaintiff” and “are immaterial to the alleged matter that Plaintiff 
allegedly required insurance naming Plaintiff as an insured.” (Mot. at 6:10-12.) Defendant moves 
to strike the allegation regarding the statute of repose on the grounds that it is irrelevant and 
prejudicial. (Id. at 6:14.) Defendant moves to strike the allegation regarding the COVID-19 
pandemic on the same grounds. (Id. at 6:20.) 

In opposition, Defendant argues that the allegations are material and relevant to Taylor 
Morrison’s defenses for Plaintiff’s claims against it. (Opp. at 6:21-22.) Defendant also argues 
that Plaintiff has failed to demonstrate that the allegations are prejudicial. (Id. at ¶ 6:25.) 

The Court declines to strike the challenged allegations. To the extent Plaintiff’s prejudice 
arguments are predicated on jury instructions or evidence they are premature given the early 
stage of the proceedings. Similarly, Plaintiff has not demonstrated that the allegations are wholly 
immaterial; the allegations are clearly relevant to Defendant’s affirmative defenses.  

The Motion is denied. 
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 5.  TIME:  9:00   CASE#: MSC20-01670 
CASE NAME: DIAZ VS DOS COYOTES DEVELOPMENT 
HEARING ON MOTION TO/FOR STRIKE PLTF DIAZ 2ND AMND CMPLNT FILED 
BY DOS COYOTES DEVELOPMENT COMPANY, LLC, COLMAX LLC, TRUMAX, 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to September 30, 2021 at 9:00 a.m. 

  

 6.  TIME:  9:00   CASE#: MSC20-01670 
CASE NAME: DIAZ VS DOS COYOTES DEVELOPMENT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of DIAZ FILED BY 
DOS COYOTES DEVELOPMENT COMPANY, LLC, COLMAX LLC, TRUMAX, LLC, 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to September 30, 2021 at 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC21-00391 
CASE NAME: SUSINO ET AL. VS CHEVRON CORP. 
HEARING ON DEMURRER TO COMPLAINT of SUSINO FILED BY TEXACO INC., 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to October 7, 2021 at 9 a.m. 

  

 8.  TIME:  9:01   CASE#: MSN21-1377 
CASE NAME: NOE-MARIE FILICE CLARATY VS MATTHEW HOFFMAN 
SPECIAL SET HEARING ON: SPECIAL MOTION TO STRIKE PER CCP 425.16 
SET BY MATTHEW HOFFMAN 
* TENTATIVE RULING: * 
 
           A special motion to strike may be filed against a petition for a civil harassment restraining 

order. (Thomas v. Quintero (2005) 126 Cal.App.4th 635, 652.)  

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 
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described this second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

On the first step, the Respondent has the burden of showing that the challenged causes 

of action arise from protected activity.  

“A claim arises from protected activity when that activity underlies or forms the basis for 

the claim. [Citations.]” (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 

1057, 1062.) “[I]n ruling on an anti-SLAPP motion, courts should consider the elements of the 

challenged claim and what actions by the defendant supply those elements and consequently 

form the basis for liability.” (Ibid.)  

Before discussing which conduct constitutes protected activity, the Court must determine 

what conduct by Respondent the Petitioner is using to support her request for a restraining 

order.  

Petitioner stated that she wanted protection because “Respondent shares information 

directly and indirectly… [that] includes, but is not limited to: information about custody, academic 

experience, violations of CA Penal Code sec. 290.46(4)(A) and (B).” (Petition p. 1.)  

In the petition, Petitioner requested a restraining order that stops Respondent from 

harassment and contacting the Petitioner. She also requested that Respondent not 

“communicate online or otherwise information pertaining to myself or [Petitioner’s family] in a 

public way.” (Petitioner p.4.) Attached to the petition is a seven page summary of the events, 

which generally focuses on Respondent’s comments about Petitioner’s CPS issue and the fact 

that Petitioner’s husband is required to register under Penal Code section 290. The exhibits 

attached to the petition include three that appear to be Facebook posts made by the 

Respondent and relate to the  husband’s status under section 290 (Exs. 1 and 2) and 

Petitioner’s lawsuit against Child Protective Services, including a statement that CPS took 

Petitioner’s child away from her (Ex. 3). These posts do, however, crossover into the debate 

about whether to teach students in person during COVID-19. Petitioner also submitted two 

emails she sent to the school district and other posts from Respondent, which Petitioner offers 

as examples of Respondent’s behavior towards others.  

The Court finds that the petition here arises from Respondent’s comments about 

Petitioner’s lawsuit against CPS and Petitioner’s husband’s status under section 290. The 

petition also discusses the underlying controversy related to school safety during COVID-19. 

Respondent’s comments on this issue, however, are not the basis of this petition, but are 

incidental to it. Although the school safety comments are incidental to the petition, they are 

relevant to the protected activity analysis as discussed below.  
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Respondent argues that his conduct involves protected activity pursuant to sections 

425.16(e)(2) and (3).  

Protected activity includes, “any written or oral statement or writing made in connection 

with an issue under consideration or review by a legislative, executive, or judicial body, or any 

other official proceeding authorized by law… .” (Code Civ. Proc., § 425.16(e)(2).) “[A] statement 

is ‘in connection with’ litigation under section 425.16, subdivision (e)(2) if it relates to the 

substantive issues in the litigation and is directed to persons having some interest in the 

litigation.” (Neville v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266.) It “has been held to protect 

statements to persons who are not parties or potential parties to litigation, provided such 

statements are made ‘in connection with’ pending or anticipated litigation. [Citations]” (Id. at 

1270.)  

Newspapers articles regarding matters currently pending before a judicial body are 

protected activity under section (e)(2). (see Braun v. Chronicle Publishing Co. (1997) 52 

Cal.App.4th 1036, 1048–1049 [newspaper articles reporting on investigative audit were made in 

connection with issue under consideration in official proceeding]; Lafayette Morehouse, Inc. v. 

Chronicle Publishing Co. (1995) 37 Cal.App.4th 855, 863 [newspaper articles describing official 

hearings and court proceedings were made in connection with issue under consideration by 

judicial body].) In addition, a letter published in a newspaper regarding opinions about a pending 

court action is protected activity. (Annette F. v. Sharon S. (2004) 119 Cal.App.4th 1146, 1160-

1161.)  

Here, however, Respondent has not shown that Petitioner’s lawsuit is currently under 

judicial review. Thus, Respondent has not shown that the statements about Petitioner’s lawsuit 

are protected under section (e)(2). Such statements could still constitute protected activity under 

section (e)(3) as matters of public interest.  

Respondent also argues that the alleged statements were are protected activity under 

subsection (e)(3).  Protected activity includes, “any written or oral statement or writing made in a 

place open to the public or a public forum in connection with an issue of public interest… .” 

(Code Civ. Procedure § 425.16(e)(3).)  

“ ‘ “Web sites accessible to the public … are ‘public forums’ for purposes of the anti-

SLAPP statute.” ’ [Citations.] But not every Web site post involves a public issue. [Citation.] 

‘[M]ere publication … on a Web site … should not turn otherwise private information … into a 

matter of public interest.’ [Citation.]”  (D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226.) With 

one exception, all statements are alleged to have occurred in web sites accessible to the public 

and thus have occurred in public forums. In addition, Petitioner claims that the posts were 

accessible to 3,700 people in an online group, which is sufficient to meet the standard of a 

public forum.  

The petition also references comments Respondent made on a podcast. Statements 

during a radio interview meet public forum requirement. (Jackson v. Mayweather (2017) 10 
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Cal.App.5th 1240, 1247 [radio interview]; Seelig v. Infinity Broadcasting Corp. (2002) 97 

Cal.App.4th 798, 800 [on-air discussion between the talk-radio cohosts].) It is unclear if all 

podcasts would constitute public forums, but some podcasts are similar enough to radio that 

they would constitute public forums. Here, the petition states the Respondent made comments 

“popular local Matt Todd podcast” and that “community members immediately called” Petitioner 

to describe the event. Given these allegations, the Court finds that Respondent’s statements on 

the Matt Todd podcast were made in a public forum.  

“In articulating what constitutes a matter of public interest, courts look to certain specific 

considerations, such as whether the subject of the speech or activity ‘was a person or entity in 

the public eye’ or ‘could affect large numbers of people beyond the direct participants’ [Citation]; 

and whether the activity ‘occur[red] in the context of an ongoing controversy, dispute or 

discussion’ [Citation] or ‘affect[ed] a community in a manner similar to that of a governmental 

entity’ [Citation].”  (FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 145-146.)  

It is also important to note that comments, which may not be matters of public interest on 

their own, could still constitute protected activity if matter in connection with an issue of public 

interest. In Dziubla v. Piazza (2020) 59 Cal.App.5th 140 the court considered a 10 page 

litigation alert, which was mostly focused on obtaining funding for a pending lawsuit, but also 

discussed private information of the plaintiffs. The appellate court agreed with the trial court’s 

finding that the litigation alert was protected activity under section (e)(2) because it was “written 

and distributed in connection with the Nevada litigation.” (Id. at 150.) On prong two, however, 

the court parsed the different types of statements in the litigation alert and found that while most 

of the statements were protected by the litigation privilege, the statements providing the 

plaintiffs’ private information were not protected. (Id. at 156.) Thus, Dziubla shows that the Court 

should take a broader view when determining whether statements are protected activity and 

then look more closely at the individual statements when deciding if there is a probability of 

prevailing on the merits.  

Here, the Court has no trouble concluding that Respondent’s statements were made in 

connection with an issue of public interest. It is clear that the issues of school safety and the 

best way to teach children during COVID-19 are matters of public interest. The specific 

comments included in the petition were made by Respondent in the Facebook group related to 

school safety and COVID-19. In addition, with the exception of comments made during a 

podcast, the comments Petitioner discusses in the petition were all made in connection with the 

school safety issue.  

The Court finds that Respondent’s comments about Petitioner are protected activity 

because they were made in connection with a matter of public interest.  

Probability of Prevailing on the Merits 

The burden now shifts to Petitioner to show a probability that she will prevail on her 

petition. (Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to 
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demonstrate that each challenged claim based on protected activity is legally sufficient and 

factually substantiated. The court, without resolving evidentiary conflicts, must determine 

whether the plaintiff's showing, if accepted by the trier of fact, would be sufficient to sustain a 

favorable judgment. If not, the claim is stricken.” (Baral, supra, 1 Cal.5th at 396.) 

In order to prevail on a request for a civil harassment restraining order, the petitioner 

must show by clear and convincing evidence Respondent’s conduct constitutes harassment, 

which includes “a knowing and willful course of conduct directed at a specific person that 

seriously alarms, annoys, or harasses the person, and that serves no legitimate purpose. The 

course of conduct must be that which would cause a reasonable person to suffer substantial 

emotional distress, and must actually cause substantial emotional distress to the petitioner.” 

(Code Civ. Proc. § 527.6(b)(3).)  Course of conduct specifically excludes “[c]onstitutionally 

protected activity[.]”  (Code Civ. Proc. § 527.6(b)(1).) 

The Court will consider two types of comments made by Respondent: (1) the comments 

about Petitioner’s lawsuit against CPS and (2) comments about Petitioner’s husband’s status 

under Penal Code section 290. As to the first topic, Respondent’s comments did not simply 

identify the fact that Petitioner had filed a suit.  He also noted that Petitioner’s children had been 

taken away, without noting that they had been returned to her custody.  He asserted that the 

court had “reprimanded” her, and implied a complete lack of merit to the suit, when in fact the 

court had found only that the action was not filed within the time permitted by law.  As to the 

second topic, Respondent did not merely report the husband’s legal status, but suggested that 

he may be in favor of remote video learning so that he can observe children. 

As to the comments regarding Petitioner’s lawsuit against CPS, Petitioner has not 

convinced the Court that a reasonable person would suffer substantial emotional distress based 

upon these comments. Petitioner made the choice to file a lawsuit against CPS, which became 

a public record. The Court finds that a reasonable person in Petitioner’s situation would not 

suffer substantial emotional distress when another member of the community discusses 

information found in Petitioner’s own lawsuit.  As to Respondent’s additional commentary about 

the suit, Respondent has no duty to give a fair and detailed description of the case or the 

background facts.  His further comments are not false statements, but are commentary, which 

appear to be protected opinion.  As noted above, constitutionally protected activity is excluded 

from the “course of conduct” enjoinable under the statute by section 527.6(b)(1). 

As to the disclosure of information on a Penal Code section 290 registrant, the Court 

finds some guidance as to what constitutes a “legitimate purpose” under Code of Civil 

Procedure section 527.6(b)(3) from Penal Code section 290 itself. 

First, Penal Code section 290.46 requires that personal information of those convicted of 

certain criminal offenses be posted on a publically accessible website. The information includes 

name and known aliases, a photograph, a physical description, date of birth, criminal history, 

and a description of the person’s location. (Penal Code § 290.46(b), (c), (d).) Information 

regarding a person who must registered under Penal Code section 290 can generally be 
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republished to the community, although with some limitations. “A person is authorized to use 

information disclosed pursuant to this section only to protect a person at risk” (Penal Code § 

290.46(l)(1).) Second, the “use of any information that is disclosed pursuant to this section” is 

prohibited for specific purposes. (Penal Code § 290.46(l)(2).) Use of the information for the 

prohibited purposes subjects the user to civil liability.  (Penal Code § 290.46(l)(4)(A).) 

In Mendoza v. ADP Screening & Selection Services, Inc. (2010) 182 Cal.App.4th 1644 

the court held that an employment-screening company which republished information found on 

the Megan’s Law Website did not violate section 290.46. The court explained “that the MLW 

statute is not intended to create liability for damages on the part of employment-screening 

businesses that access, compile and republish information disclosed on the MLW; and that the 

statutory liability created by the MLW statute should be limited to employers who “use” 

information disclosed on the MLW as a basis for an employment decision.” (Id. at 1657.) 

In Cross v. Cooper (2011) 197 Cal.App.4th 357, the defendants were sued for disclosing 

that a sex offender lived nearby to an agent for potential buyers of the house. The court held 

that disclosure of section 290 information is permitted “where one provides information with a 

reasonable and good faith belief that doing so will help protect another person and intending 

that the information do so.” (Id. at 391.) The court also found that the defendant was not 

required to prove that the disclosure was made to protect a particular person at risk. (Id. at 391.)  

Thus, to the extent Respondent merely published information that is permissibly 

published under subdivision (l), the Court cannot find that the conduct “serves no legitimate 

purpose” under Code of Civil Procedure section 527.6(b)(3).  Here, Petitioner has not shown 

that Respondent used the information obtained from section 290 for a prohibited purpose, as 

opposed to just republishing it. Thus, following Mendoza Petitioner has not shown a probability 

of prevailing on the merits.  

Under Cross, Respondent needs to have a good faith belief that making the disclosure 

will protect another person and intending that the information do so. Again, Petitioner has not 

met her burden of showing that Respondent did not have a good faith belief. While 

Respondent’s comments are mean-spirited, that does not mean that Respondent did not also 

have a good faith belief that sharing the 290 information would protect another person.  

As to the additional commentary concerning the desire to use the video to observe 

children, the statements are opinion and conjecture, and they are inextricably tied to Petitioner’s 

husband’s registered sex offender status.  Such opinions are constitutionally protected and 

therefore are excluded from the “course of conduct” enjoinable under the statute by section 

527.6(b)(1). 

Petitioner relies on Price v. Operating Engineers Local Union No. 3 (2011) 195 

Cal.App.4th 962, 974.  In Price, union members negotiating a contract with a factory distributed 

flyers concerning a manager, who was not involved in the negotiations, to the manager’s 

neighbors in his apartment complex.  The flyers generally said “beware of this man” and “there 
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is no telling what he might do.”  They also mentioned that Price had engaged in anti-worker 

activities, but no evidence in the record supported the truth of those claims.  The flyers were not 

part of any labor-management debate or forum connected to that issue.  As the Price court 

noted, “the constitutionally protected activity must, at a minimum, occur in the context of an 

ongoing controversy, dispute or discussion[.]”  The court found that the defendant “cannot even 

establish a remote connection between the flyer first distributed on November 11, 2009, and the 

labor dispute[.]”  (Id., at 973.)  In this case, the comments were made in an existing forum for 

discussing the issue, about someone who was involved in the discussion. 

The Court finds that Petitioner has not shown she has a probability of prevailing on her 

petition for a restraining order.  Respondent’s comments are inflammatory and exacerbate the 

already substantial difficulties in promoting productive discourse on a critical social and public 

health issue.  But under all the circumstances, they are protected speech. 

Conclusion 

Defendant Matthew Hoffman’s special motion to strike is granted.  The petition for a civil 

harassment restraining order is stricken.  Any request for attorney’s fees or sanctions should be 

made by separate motion. 

 

  

 9.  TIME:  9:01   CASE#: MSN21-1377 
CASE NAME: NOE-MARIE FILICE CLARATY VS MATTHEW HOFFMAN 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY NOE-MARIE FILICE CLARATY 
* TENTATIVE RULING: * 
 
See Line 8. 

 


